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WORDS ON TRIAL: THE USE OF RAP LYRICS AS EVIDENCE

Hip-hop was born in the Bronx, New York, as a powerful genre reflecting the realities of Black
individuals confronting systemic poverty, violence, racism, and opportunities for new
beginnings.! Within hip-hop, rap emerged as a central genre, using storytelling, rhythm, and
lyrics to amplify these experiences.? Beyond revolutionizing the music industry, hip-hop has
reshaped perceptions of Black culture, with its lyrics bringing critical attention to the struggles of
marginalized communities.> However, in the American justice system, rap lyrics—though rooted
in artistic expression—are often misused as evidence or wrongly interpreted as confessions of
guilt, especially for artists with real or perceived ties to criminal activity.*

The use of lyrics from artists such as Young Thug, Gunna, Boosie, Snoop Dogg, and Bobby
Shmurda as courtroom evidence underscored a concerning trend of disproportionately targeting
Black men in hip-hop, irrespective of their status or success.® This practice not only criminalizes
the cultural expressions of Black artists but also reinforces harmful stereotypes linking Black
identity with criminality.® By selectively scrutinizing rap lyrics, the justice system infringes on
these artists’ First Amendment rights, stifling their ability to speak on complex social issues
without fear of legal repercussions.’ The pattern reveals broader issues of bias within the legal
system, where Black artistic expression is more likely to be treated as incriminating evidence
rather than protected speech under the First Amendment.8

This essay explores the criminalization of an artist’s creative expression as a profound threat to
their constitutional rights and personal freedom. To combat this, it calls for the adoption of the
Restoring Artists Protection Act (RAP Act), introduced in Congress to protect the weaponization
of lyrics in legal proceedings.

RAP MUSIC

Rap music, created by Black artists to reflect Black experiences and originally intended for
Black audiences, has served as a powerful vehicle for storytelling and cultural expression since
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its emergence in the 1970s and 80s.® Many hip-hop artists draw on deep-rooted storytelling
traditions using hyperbole, metaphor, and fictionalized narratives to convey complex life
experiences. Through rap, artists have documented and confronted the realities of police
brutality, mass incarceration, gang violence, and the War on Drugs, often adopting a raw,
unapologetic tone that questions government actions and law enforcement practices.*® For
example, in 1992, Ice-T’s song “Cop Killer,” served as a stark critique of police violence and a
commentary on the anger that many people within the Black community felt toward law
enforcement’s systemic misconduct. Similarly, Childish Gambino’s “This is America” in 2018
addresses the pervasive issues of race, violence, and inequality in the United States.!!

Rap has often faced backlash and misunderstanding, leading to censorship attempts, criminal
charges, parental advisory labels, and obscenity lawsuits, as some political efforts sought to
suppress its influence.'? Therefore, when rap lyrics are introduced as evidence in legal
proceedings, they are frequently stripped of their context, reframing artists as criminals rather
than storytellers and erasing cultural and social messages embedded in their work.3

RAPPERS ON TRIAL

Prosecutors seek to connect artist’s words with real-world violence. In 1996, superstar rapper
Snoop Dogg was tried for murder in California and ultimately acquitted. During the trial,
prosecutors used lyrics from his song “Deep Cover,” including the line “Cause it’s 1-8-7 on an
undercover cop” as evidence against him. Although the song has been written for the film Deep
Cover, which follows the story of an undercover police officer, prosecutors argued that Snoop’s
lyrics reflected violent intent. 4

In 2014, the case State v. Skinner, in New Jersey brought similar issues to light. Vonte Skinner
was charged with attempted murder, after police found notebooks in his car filled with rap lyrics
he had written, depicting violent scenes.® The trial court allowed these lyrics as evidence under
New Jersey’s Rule of Evidence 404(b), which generally prohibits introducing evidence of
unrelated crimes or actions unless they demonstrate motive or intent.'® Prosecutors argued that
Skinner’s lyrics reflected a street culture rooted in violence and retribution, aligning with the
state’s theory of the defendant’s motive and intent in the attempted murder case.’

The New Jersey Supreme Court noted that most lyrics were unrelated to the attempted murder
and that the state did not contextualize the lyrics, despite their use of slang and other nuanced
language.'® Applying a four-part test from State v. Cofield, the court assessed whether the lyrics
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were relevant, similar to the offense, clear and convincing, and not overly prejudicial before
deciding on their admissibility.!® A weak connection to the attempted murder charge posed a high
risk of unfair prejudice without much probative value.?°

Despite Skinner being a landmark case limiting the use of rap lyrics in trials, many states have
not adopted its standards, including Georgia. In Fulton County, Georgia, rap lyrics continue to be
used in criminal indictments.?! This became particularly controversial in 2022 when rapper
“Young Thug”, legally known as Jeffery Lamar Williams and “Gunna,” known as, Sergio
Kitchens, were arrested alongside twenty-five others on a 56-count indictment.?? The charges
alleged that Young Thug’s record label, Young Stoner Life Records (YSL), was actually a front
gang known as Young Slime Life, involved in various criminal activities.?® Prosecutors cited
seventeen excerpts from Young Thug’s lyrics, aiming to portray him as an active gang member
whose lyrics evidenced his connection to alleged crimes.?*

Some lyrics used phrases like “slime” and “slat,” which are common in hip-hop culture but were
framed by the prosecution as gang identifiers linked to criminal activity.?> Uncommonly, before
the trial the court ruled that the First Amendment did not shield artistic expression from being
used as evidence, allowing prosecutors to leverage Young Thug’s creative work as a foundation
for their case.?®

LYRICS AS EVIDENCE IN CRIMINAL TRIALS

In criminal proceedings, prosecutors have increasingly used rap lyrics to imply a defendant’s
intent, motive, or knowledge of crimes, a practice that has grown in both frequency and
controversy.?’ A 2019 Arizona State University study revealed that prosecutors overwhelming
use rap lyrics as evidence against defendants and rap lyrics have appeared in over 500 criminal
cases to depict rappers as threats within their communities.?® Prosecutors often leverage jurors’
implicit biases against rap music, aligning the defendant’s real-life actions with lyrics or imagery
from their music.?® This practice poses significant legal and ethical challenges, as it risks
equating fictionalized storytelling with factual evidence, thus blurring the line between art and
reality.
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Prosecutors must satisfy the requirements in the Federal Rules of Evidence to admit lyrics as
evidence by establishing that the lyrics are not inadmissible hearsay, are relevant, and not
inadmissible character evidence. Once achieved, prosecutors most often use rap lyrics as
evidence to demonstrate (1) gang affiliation for sentence enhancements, (2) circumstantial proof
of a crime, (3) direct threats, (4) motive, intent, identity, or character, and (5) factors that may
have incited the crime.*

In State v. Hopson, the court relied on rap lyrics to demonstrate the defendant’s awareness of the
criminal activity involved.®! Similarly, in United States v. Foster, the court admitted rap lyrics as
evidence, reasoning that the act of writing these lyrics indicated the defendant’s familiarity with
specific drug-related terminology.?

However, Under the Federal Rules of Evidence (FRE), Rule 403, permits courts to exclude
evidence if its “probative value is substantially outweighed by a danger of . . . unfair
prejudice.”® The risk of unfair prejudice is high due to society’s implicit racial bias towards rap
music and Black men.3*

Some states have instituted guidelines for using rap lyrics in court. For instance, Arkansas’s
Criminal Trial Handbook for Lawyers (section 92:36) states that rap lyrics may be admissible to
demonstrate intent if they pertain to the crime in question.® No other genre of music is specified
in the handbook, reflecting an exclusive scrutiny on rap music.® Additionally, federal circuits
and some state courts have adopted an inclusionary stance on Rule 404 (b), allowing rap lyrics to
be used as character evidence if they served to prove “motive, opportunity, intent, preparation,
plan, knowledge, identity, absence of mistake, or lack of accident.”” In such cases, a lower
threshold of similarity between the lyrics and alleged crime may be required to invoke Rule 404
(b), which increases the likelihood of including this type of evidence.®

Conversely, states like New Jersey, Illinois, and South Carolina maintain that a substantial nexus
between the lyrics and the alleged crime must be demonstrated to avoid undue prejudice under
Rule 403. These states mandate that, to admit rap lyrics, the probative value must clearly
outweigh the risk of inflaming juror bias, thus imposing a stricter standard.®

Despite rap’s use of exaggeration and fictional storytelling, jurors frequently misinterpret these
lyrics as literal admissions or evidence of violent tendencies.*® This misunderstanding is
compounded by cultural biases, leading jurors to believe that rappers, particularly Black men, are
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more prone to criminal behavior than artists in other genres.** A 1999 study by Dr. Stuart P.
Fischoff demonstrated that when participants were presented with a hypothetical case involving
an 18-year-old Black male accused of murder, those who were shown rap lyrics associated with
the defendant were more inclined to presume his guilt.*? In this context, rap lyrics serve less as
concrete evidence and more as a narrative tool that frames the defendant in a way that may
trigger juror’s biases, giving the lyrics minimal probative value.*?

Such prejudices amplify the need for legislation like the RAP Act, which aims to protect artistic
expression from misuse in criminal trials and combat the systemic biases facing Black artists.*
Until courts implement safeguards, prosecutors will continue to use defendant’s art against them.

FIRST AMENDMENT PROTECTION

The First Amendment broadly protects free speech, including both artistic and political
expression, as essential elements of a democratic society.*® Rap music, originating as a voice for
marginalized communities and a platform for social critique, exemplifies this protected form of
political speech.*®As an art form, rap often address systemic inequality, racism, and lived
experiences within the Black communities.*” However, the criminal justice system has
increasingly targeted rap lyrics as evidence of criminal behavior, effectively criminalizing Black
men for their creative expression and the narrative they convey.*®

Courts have been divided on how to apply this principle to artistic works in criminal trials.
Traditionally, artistic works such as movies, novels, or plays are considered fictional and
symbolic, benefiting from broad protections against use in court.*® Rap, however, has often been
treated differently, facing harsher scrutiny. This selective application of the First Amendment
highlights a double standard: while other art forms enjoy the presumption of fiction, rap lyrics
are viewed as autobiographical confessions, undermining the expressive rights of rap artists.

THE RESTORING ARTISTIC PROTECTION ACT (RAP)

The Restoring Artistic Protection Act seeks to remedy lyrics as evidence by creating safeguards
to ensure that lyrics and other creative expressions are only admitted as evidence if they meet
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strict legal standards, such as proving a direct connection to the alleged crime.%® Introduced by
Democrat Georgia Congressman Hank Johnson and Jamaal Bowman, Democrat Congressman of
New York in 2022.5! The bill would amend the Federal Rules of Evidence.%? Creative and artistic
expressions will be admissible:

(1)(A) if the expression is original, that defendant intended a literal meaning, rather than

a figurative or fictional meaning; or

(B) if the expression is derivative, that the defendant intended to adopt the literal meaning

of the expression as the defendant’s own thought or statement;

(2) that the creative expression refers to the specific facts of the crime alleged;

(3) that the expression is relevant to an issue of fact that is disputed; and

(4) that the expression has distinct probative value not provided by other admissible

evidence.

CONCLUSION

The troubling trend of criminalizing Black creativity underscores the need for reform. To truly
protect the rights of Black artists and ensure fair treatment within the justice system, legislative
action, such as the Rap Act, is essential. Until such protections are codified, the legal system will
continue to impose unfair and discriminatory practices that criminalize not just the individual,
but the art form itself, perpetuating a cycle of silencing Black voices.
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