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INTRODUCTION 

 

Katy Perry and Juicy J’s “Dark Horse” debuted at number 17 on the Billboard Hot 1001 in 

2013 and reached number one in 2014, remaining on the list for 57 weeks.2 The hit was pre-dated 

by “Joyful Noise” by FLAME, a 2009 Christian rap song with 1,365,041 total YouTube views and 

2,465,724 plays across two Myspace pages at roughly the time of Perry’s recording.3 “Joyful 

Noise” never made the Billboard Hot 100. In 2014, FLAME filed a lawsuit, alleging that the 

defendants’ song “Dark Horse” infringed upon the plaintiffs’ copyright in “Joyful Noise.”4 

All defendant songwriters claimed they did not listen to “Joyful Noise” before writing 

“Dark Horse.”5 Therefore, FLAME needed circumstantial evidence of access, which courts have 

interpreted as “a reasonable possibility, not merely a bare possibility, that an alleged infringer had 

the chance to view the protected work.”6 But what is a “reasonable possibility” in the post-internet 

era? While courts have found “the availability of a copyrighted work on the Internet in and of 

itself, is insufficient to show access through widespread dissemination,”7 it is unclear when a work 

is sufficiently available online to be accessible. In this case, the defendants could have “had a 

chance” to hear the song through a Google search, but this is true for almost every song today. 

Therefore, the relevant question is what is the dividing line between a song being sufficiently and 

insufficiently accessible for a reasonable possibility of access? 

In the modern era, any person can gain access to streaming platforms and then theoretically 

will also have access to any song posted on these platforms. Therefore, the copyright test, with its 

reliance on whether a defendant could have accessed a song, no longer functions properly.8  

 

I. THE CURRENT COPYRIGHT DOCTRINE 

 

Musicians suing for copyright infringement must prove: (1) they have a valid copyright 

and (2) the defendant copied some protected element of their song.9 Valid copyright ownership is 

 
1 Gary Trust, Miley Cyrus’ ‘Wrecking Ball’ Spends Second Week Atop Hot 100, BILLBOARD (Sept. 25, 2013), 

https://www.billboard.com/pro/miley-cyrus-wrecking-ball-spends-second-week-atop-hot-100/?chartDate=2013-10-

05order=gainer&order=gainer. 
2 Katy Perry, BILLBOARD, https://www.billboard.com/artist/katy-perry/ (last visited Apr. 26, 2023). 
3 Gray v. Perry, No. 2:15-cv-05642-CAS (JCx), 2018 WL 3954008, at *2 (C.D. Cal. Aug. 13, 2018), rev’d, 28 F.4th 

87 (9th Cir. 2022). 
4 Id. at *1. 
5 Id. at *2 (C.D. Cal. Aug. 13, 2018), rev’d, 28 F.4th 87 (9th Cir. 2022). 
6 Id. at *3. 
7 Loomish v. Cornish, No. CV 12–5525 RSWL (JEMx), 2013 WL 6044345, at *11–12 (C.D. Cal. Nov. 13, 2013). 
8 David Nimmer, Access Denied, 2007 UTAH L. REV. 769, 769 (2007). Nimmer focuses on how the copyright test is 

unworkable as applied to all works, not just music, in the internet era. However, this paper, to narrow the scope, will 

focus only on the copyright test in the context of music. 
9 Feist Publ’ns, Inc. v. Rural Tel. Serv. Co., Inc., 499 U.S. 340, 361 (1991). 
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usually not disputed, as it is relatively easy to prove.10 Instead, infringement suits in music focus 

on the second part: proving the defendant copied protected elements in the plaintiff’s song, which 

breaks down into a basic two-part test.  

 

1.  Copying.  After establishing the musician has a valid copyright in his song, the plaintiff 

must prove the defendant copied the plaintiff’s song.11 Ideally, a plaintiff could provide direct 

evidence that the defendant copied his song; however, because this is highly unlikely, the plaintiff 

“can attempt to prove [actual copying] circumstantially by showing that the defendant had access 

to the plaintiff’s work and that the two work share similarities probative of copying.”12 And “[t]o 

prove access, a plaintiff must show a reasonable possibility, not merely a bare possibility, that an 

alleged infringer had the chance to view the protected work.”13 This can be done by (1) showing 

the plaintiff’s song is linked to the defendant’s access through a series of events, or (2) proving the 

plaintiff’s song has been “widely disseminated,” and thus is accessible by the defendants.14  

 

2.  Unlawful Appropriation.  Once a plaintiff establishes that the defendant actually copied 

the plaintiff’s song, the plaintiff must prove the defendant unlawfully appropriated the plaintiff’s 

song by copying in a way copyright law deems inappropriate.15 The key question is whether the 

two songs share substantial similarities.16 The bar for finding similarities probative of copying only 

requires some evidence of similarities that makes one suspicious that the songs were not 

independently created.17  

 

II. WHY THE ACCESS PRONG IS OUTDATED 

 

Since the test for copyright infringement was first created, the way music is created and 

disseminated has evolved significantly. Therefore, the current copyright test, particularly the 

access prong, does not align with the current state of music.  

 

A. How Society Consumes Music Has Changed 

 

 
10 See 17 U.S.C § 410(c) (“In any judicial proceedings the certificate of a registration made before or within five 

years after first publication of the work shall constitute prima facie evidence of the validity of the copyright and of 

the facts stated in the certificate.”). 
11 Feist, 499 U.S. at 361. 
12 Skidmore v. Led Zeppelin, 952 F.3d 1051, 1064 (9th Cir. 2020) (emphasis added). 
13Art Attacks Ink, LLC v. MGA Ent. Inc., 581 F.3d 1138, 1143 (9th Cir. 2009) (citing Three Boys Music Corp. v. 

Bolton, 212 F.3d 477, 482 (9th Cir.2000)). 
14 Id. 
15 Rentmeester v. Nike, Inc., 883 F.3d 1111, 1117 (9th Cir. 2018). 
16 Led Zeppelin, 952 F.3d at 1064 (citing Newton v. Diamond, 388 F.3d 1189,1193 (9th Cir. 2004)).  
17 Rentmeester, 883 F.3d at 1117. 
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Previously, the main way people listened to music was through radio, cassette tapes, CDs, 

and records.18 However, as of 2021, only 31 percent of Americans surveyed most commonly 

consume music through radio and seven percent through CDs, cassettes, or vinyl records.19   

The most common way to consume music is through streaming services, which is how 

41% of Americans surveyed consume music.20 Spotify has 205 million paying subscribers as of 

202221 while Apple Music has 78 million paying subscribers as of 2021.22 Any song on a streaming 

service is available to users simply by searching or by discovering it through curated playlists 

created by the service for the individual user.23 Accordingly, while an individual may never have 

stumbled across an artist before the rise of streaming platforms, these platforms make it easier to 

discover smaller artists in multiple genres.24  

With this new way of consuming music, technically any song on a streaming platform or a 

social media site is accessible to anyone who uses that platform. However, with the large number 

of songs in existence, what is the likelihood one will actually access a given song?  Accordingly, 

the definition of access as it exists in the copyright test seems unworkable given the modern access 

to millions of songs at any moment. 

 

B. Society Listens to More Music Daily 

 

In large part because of the shift in how people consume music, the average person listens 

to more music than before.25 As of 2022, the average person listens to 20.1 hours of music per 

week.26 This is an increase from 18.4 hours in 2021 and 18 hours in 2019.27  

Another reason for the increase is the prevalence of music on social media platforms like 

Instagram, Facebook, and, most recently, TikTok.28 Eight percent of people surveyed said they use 

short-form video-sharing platforms like TikTok as their primary source for accessing music.29 

TikTok has seen a major increase in users over the past few years, with 150 million Americans on 

 
18 See e.g., Geoff Mayfield, As Streaming Dominates the Music World, Is Radio’s Signal Fading? VARIETY (Feb. 10, 

2021), https://variety.com/2021/music/news/radio-signal-fading-streaming-1234904387/ (describing how radio 

“dominated the music world for decades” and how “physical sales drove the music business” for decades); Joshua 

Goldman, Everything About How We Access and Listen to Music Has Changed in the Past 25 Years, CNET (June 16, 

2020), https://www.cnet.com/culture/entertainment/everything-about-how-we-access-and-listen-to-music-has-

changed-in-the-past-25-years/ (explaining the shift from CDs to streaming, describing CD as the main music format 

that surpassed vinyl sales in the mid-1980s and cassette tapes by 1993). 
19 Fred Backus, Streaming Surpasses Radio as the Top Way to Listen to Music, CBS NEWS (Apr. 9, 2021), 

https://www.cbsnews.com/news/streaming-tops-radio-as-the-top-way-to-listen-to-music/.  
20 Id. 
21 Marie Charlotte Götting, Spotify’s Premium Subscribers 2015-2022, STATISTICA (Feb. 28, 2023), 

https://www.statista.com/statistics/244995/number-of-paying-spotify-subscribers/. 
22 Id. 
23 See Marc Hogan, Up Next: How Playlists Are Curating the Future of Music, PITCHFORK (July 16, 2015), 

https://pitchfork.com/features/article/9686-up-next-how-playlists-are-curating-the-future-of-music/ (describing 

curated playlists on music streaming services and how it could help to highlight artists who were not previously as 

well-known). 
24 Id. 
25 INTERNATIONAL FEDERATION OF THE PHONOGRAPHIC INDUSTRY, ENGAGING WITH MUSIC (2022), 

https://www.ifpi.org/wp-content/uploads/2022/11/Engaging-with-Music-2022_full-report-1.pdf. 
26 Id. 
27 Id. The study was not conducted in 2020 due to the COVID-19 pandemic. 
28 Athul Alexander, Infographic: How Does the World Consume Music? WORLD ECON. FORUM (Feb. 9, 2023), 

https://www.weforum.org/agenda/2023/02/world-consume-music-infographic/. 
29 Id. 
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TikTok as of March 2023.30 This platform has been used by young artists to garner traction for 

their songs.31 Users like to find new music on TikTok, with 63 percent of people surveyed claiming 

music is central to their time on the platform.32 Because videos on TikTok are short, if one spends 

just one hour on TikTok, he could potentially listen to hundreds of songs.  

Because of this increase in listening to music, society has access to and contact with more 

songs. With this increased access, it becomes more common that someone has heard a song without 

consciously knowing it, and courts have already found that subconsciously copying a song is 

actionable.33 Therefore, it becomes more likely that a defendant has a reasonable possibility of 

accessing or has accessed a song.  

 

C. The Abundance of Songs 

 

The shift towards streaming services and social media as spaces to access music has made 

it easier for individuals to release music.34 New songs are constantly added to streaming services, 

with almost 100,000 new songs added to Spotify each day,35 and anyone can upload music to 

streaming services.36 With more music, as Judge Learned Hand said, “[w]hile there are an 

enormous number of possible permutations of the musical notes of the scale, only a few are 

pleasing; and much fewer still suit the infantile demands of the popular ear. Recurrence is not 

therefore an inevitable badge of plagiarism.”37 As more songs are released, the likelihood each 

song will be completely novel decreases substantially.38 Accordingly, the copyright test must adapt 

to better fit the modern era characterized by increased access to music and the release of more 

songs, such that the possibility of creating a completely unique song is nearly impossible. 

 

III. CONSEQUENCES OF LEAVING THE TEST AS IS 

 

Because of the many changes in the music industry, keeping the current test for copyright 

infringement will have dire consequences for artists and the music industry.  

First, the current copyright test punishes artists who use common patterns of notes that 

sound similar to earlier released songs.39 With the Perry case, the songs “Joyful Noise” and “Dark 

 
30 Celebrating Our Thriving Community of 150 Million Americans, TIKTOK (Mar. 21, 2023), 

https://newsroom.tiktok.com/en-us/150-m-us-users. 
31 Alexander, supra note 113. 
32 INTERNATIONAL FEDERATION OF THE PHONOGRAPHIC INDUSTRY, supra note 25. 
33 See Bright Tunes Music Corp. v. Harrisongs Music, Ltd., 420 F. Supp. 177, 181 (S.D.N.Y. 1876) (“This is, under 

the law, infringement of copyright, and is no less so even though subconsciously accomplished.”). 
34 See Chris Robley, How to Release Music in 2023, CD BABY (Jan 10, 2023), 

https://diymusician.cdbaby.com/music-promotion/release-music/ (describing the process for how artists can self-

release music). 
35 Chris Willman, Music Streaming Hits Major Milestone as 100,000 Songs Are Uploaded Daily to Spotify and 

Other DSPs, VARIETY (Oct. 6, 2022), https://variety.com/2022/music/news/new-songs-100000-being-released-

every-day-dsps-1235395788/. 
36 For example, my college roommate and artist, Libby Tisler, walked me through the process of how she uploaded 

her songs to Spotify and Apple Music. After writing and recording her songs, she paid a one-time fee to the 

distributor “CD Baby,” and the company then made sure her songs ended up on Spotify, Apple Music, and any other 

streaming service. 
37 Darrell v. Joe Morris Music Co., 113 F.2d 80, 80 (1940). 
38See Livingston & Urbinato, supra note 21, at 286 (describing the inevitability of songs sounding like one another). 
39 See Andrew Dalton, Jury: Katy Perry’s ‘Dark Horse’ Copied Christian Rap Song, ASSOCIATED PRESS (July 30, 

2019), https://apnews.com/article/religion-music-ap-top-news-hip-hop-and-rap-ca-state-wire-



 

 5 

Horse” are, in the big picture, extremely different songs: “They are in different key signatures, 

have different chord progressions, and mostly use different instruments and tones.”40 The songs 

both have “a high-pitched synth-like instrument playing a similar melody,” and, thus, sound 

similar.41 With finite choices for creating well-received music, it is essentially inevitable that songs 

will use similar melodies or rhythms and accordingly sound somewhat similar.42 

Second, the current music copyright landscape opens the potential for an increase in 

copyright infringement suits. In the past, bringing a successful music copyright infringement suit 

was a relatively difficult task.43 However, recently, plaintiffs have been successful in lawsuits 

against well-known artists.44 There was a 128% increase in copyright cases filed from 2010 to 

2019 and a 57% increase from 2018 to 2019.45 The idea that access can be established via a 

moderate number of streams or views combined with the relatively low bar for proving similarities 

probative of copying between two songs will encourage lawsuits.  

Finally, the increased possibility of litigation for copyright infringement in music may stifle 

creativity and deter artists from releasing music. For example, Busbee, a songwriter for singers 

such as Keith Urban and Lady Antebellum, in response to a ruling against Robin Thicke and 

Pharrell Williams for “Blurred Lines,”46 claimed, “. . . it puts a massive damper on the 

[songwriting] process, if you’re concerned that you will be sued.”47 Copyright law needs a new 

test that meets the balance of protecting the artist but also allowing artists to be inspired by and 

build off of the works of others. 

 

IIV.  SOLUTION 

 

 
7eef738596e9458eacb9f9015d7fd7fe?utm_campaign=SocialFlow&utm_source=Twitter&utm_medium=AP 

(describing how the portion of the song “Dark Horse” found similar to portions from the song “Joyful Noise” in the 

Katy Perry lawsuit “represent the kind of simple music elements that if found to be subject to copyright would hurt 

music and all songwriters.”).  
40 Johannes Hoffman, Breaking Up Melodic Monopolies: A New Approach to Originality, Substantial Similarity, and 

Fair Use for Melodies in Pop Music, 28 J.L. & POL’Y 762, 767 (2020). 
41 Id. at 768. 
42 See Livingston & Urbinato, supra note 21, at 286 (“Finally, from a musicological point of view, given the finite 

range of choices offered by Western tonality, with its established or commonly shared harmonic, melodic, rhythmic, 

and formal practices, it is virtually inevitable that certain compositions may resemble each other closely without 

plagiarism.”). 
43 See Debra Presti Brent, The Successful Musical Copyright Infringement Suit: The Impossible Dream, 7 U. MIAMI 

ENT. & SPORTS L. REV. 229, (1990) (“Musical copyright protection is a misnomer. A plaintiff seeking to protect his 

property interest finds little sympathy from the judiciary.”). 
44 See Jordan Runtagh, Songs on Trial: 12 Landmark Music Copyright Cases, ROLLING STONE (June 8, 2016), 

https://www.rollingstone.com/politics/politics-lists/songs-on-trial-12-landmark-music-copyright-cases-166396/ 

(discussing the suit of Marvin Gaye against Robin Thicke and Pharrell William, leading to the court ruling that 

Thicke and Williams’ song “Blurred Line,” copied the vibes of Gaye’s song and The Gap Band suing Mark Ronson 

for his song “Uptown Funk,” leading to The Gap Bank members receiving writing credits and earning 3.4 percent 

royalties in the song). 
45 Scott D. Hampton & Ashley J. Bailey, Intellectual Property Case Filing Trends Over the Last Decade, HAMPTON 

IP & ECONOMIC CONSULTING (Feb. 11, 2020), https://www.hamptonip.com/articles/post/intellectual-property-case-

filing-trends-over-the-last-

decade/#:~:text=Copyright%20cases%20increased%20by%20128,copyright%20filings%20to%20copyright%20troll

s. 
46 Williams v. Gaye, 885 F.3d 1150 (9th Cir. 2018). 
47 Ben Sisario, ‘Blurred Lines’ on Their Minds, Songwriters Create Nervously, NEW YORK TIMES (Mar. 31, 2019), 

https://www.nytimes.com/2019/03/31/business/media/plagiarism-music-songwriters.html. 
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Courts have not clearly addressed what exactly access means in the age of music streaming. 

What courts have said is that existence on the internet is not enough to establish access.48 Similarly, 

scholars have argued for a new definition of access that creates a heightened standard for what 

counts as sufficiently accessible.49  

However, instead of redefining access and creating a heightened definition of what is 

sufficient to establish access, there should be a rebuttable presumption of access in music copyright 

infringement lawsuits.50 The heightened standard should instead be applied, not to the access 

prong, but to the unlawful appropriation prong so copyright infringement is only found when there 

are substantive, prolonged similarities between two songs. This can be accomplished by applying 

a similar “likelihood of confusion” test from trademark law to music copyright law, like an idea 

proposed by David Nimmer.51 Because the heightened unlawful appropriation test will inevitably 

require there to be similarities probative of copying between the two songs, this part of the actual 

copying prong is not included in the proposed new test.  

 

CONCLUSION 

 

 Within the modern landscape, it is time for music copyright law to evolve and afford greater 

protections to artists, such that copyright law does not stifle creativity. Therefore, courts should 

change the test for copyright infringement in music to include two modified parts: (1) a rebuttable 

presumption of access, and (2) unlawful appropriation due to a “likelihood of confusion” of the 

two songs in the marketplace. 

 
48 Designs Basics, LLC v. Lexington Homes, Inc., 858 F.3d 1093, 1108 (7th Cir. 2017) (“[T]he existence of the 

plaintiff's copyrighted materials on the Internet, even on a public and “user-friendly” site, cannot by itself justify an 

inference that the defendant accessed those materials.”). 
49 See Nimmer, supra note 8 at 787. (Maybe what is needed instead is tightening “access” from its current standard 

of being equated to a reasonable opportunity to review a work. One can play around with various refinements of 

‘reasonable opportunity plus’ to titrate the optimal level. Should it be “a reasonable likelihood” instead? Or ‘a 

reasonable opportunity combined with a minimal indication that it was actually availed?’ How about simply placing 

the burden on the plaintiff of showing that defendant had ‘more than a reasonable opportunity to review the 

plaintiff's work?’”). 
50 See Stuart Anello, Musical Innovation’s Sworn Enemy: The Infringer, 36 CARDOZO ARTS & ENT. L.J. 797, 818–19 

(2018) (suggesting that “access should be a rebuttable presumption” but in the context of making it easier to prove a 

suit for copyright infringement). 
51 See Nimmer, supra note 8 at 787 (suggesting the replacement of substantial similarity with “likelihood of 

confusion” in the marketplace). 


